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CANCELLATION, RESCISSION, AND NON-RENEWAL
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This article discusses the three (3) primary ways that insurance contracts come to an
end: cancellation, rescission, and non-renewal. We define and discuss each of these
methods, as well as the burdens of proof and other issues that typically arise in
litigation, below.
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CANCELLATION

Cancellation refers to the termination of an insurance contract before the end of the
contract term, but before a loss has occurred. Policies normally provide that they can
be cancelled by either party before the end of the contract term. Phoenix Mut. Fire Ins.
Co. v. Becheisen, 50 Ohio St.542, 35 N.E. 53 (1893). Cancellation is most often
invoked by a carrier due to non-payment of an installment premium during the policy
term. In most cases, the policy itself will set forth the terms by which an insurance
contract may be cancelled. Gibbons v. Kelly, 156 Ohio St.163, 101 N.E.2d 497 (1951);
Nationwide Mut. Ins. Co. v. Maley, 152 N.E.2d 691 (7th Dist. 1957). Cancellation
provisions, like other insurance provisions, are construed strictly against the drafter
and ambiguous terms will be construed in favor of coverage.
A.
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NOTICE REQUIRED

Cases involving cancellation often center on the issue of notice: Was the insured
actually informed of the cancellation with sufficient time to secure coverage from
another provider? Cancellation terms must be explicit to be effective. The insured
must be notified that coverage has been cancelled, the date and time of the
cancellation, and informed of their rights. Where the policy provides for cancellation
on five (5) days written notice, receipt of the cancellation notice was considered a
condition precedent to the cancellation. Serves v. Eureka Cas. Co., 103 Ohio App.268,
144 N.E.2d 120 (1957). Nonetheless, a provision in the policy stating that mailing of
notice of cancellation is effective to cause cancellation is not against public policy.
Canter v. Christopher, 80 Ohio App.3d 465, 609 N.E.2d 609 (9th Dist. 1992).
B.

FORM AND SUFFICIENCY OF NOTICE

Notice must normally include a statement of intent to cancel the insurance policy, the
date and time the cancellation will become effective, and what the insured can do to
avoid cancellation. The notice must be definite and unequivocally show an intention
to cancel the policy that takes effect at the prescribed date and time. Schwer v. Benefit
Ass’n of Ry. Emp., 153 Ohio St.312, 91 N.E.2d 523 (1950). The requirements of
cancellation also apply to an insured who obtains coverage from another source and
wishes to cancel his policy before the expiration of its term.
Cancellation, Rescission and Non-Renewal is continued on page 8.
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Supreme Court of Ohio
A specific definition of “uninsured motor vehicle” trumps broader “legally
entitled to recover” language.
The plaintiff was driving her car when it was struck by a police cruiser. She and
her daughter were injured. The parties stipulated that the plaintiffs’ injuries were
proximately caused by the police officer’s negligent operation of his cruiser, that
the officer and his employer were immune from suit under the Ohio Political
Subdivision Tort Liability Act, and that he officer qualified as an “uninsured
motorist” under the terms of the personal auto policy that plaintiffs had with Erie
Insurance. The trial court granted Erie Insurance summary judgment based on
Snyder v. Am. Fam. Ins. Co., 114 Ohio St.3d 239, 2007-Ohio-4004. The court of
appeals held that Erie Insurance was not obligated to make payment under its UM
coverage because the plaintiffs were not “legally entitled to recover” from the
officer or his employer. The Supreme Court of Ohio, in a 4-3 decision, reversed
the court of appeals. Justice Pfeiffer in the majority opinion found that “[t]o give
effect to the policy definition of an ‘uninsured motor vehicle,’ it is necessary to
consider it an exception to the limiting phrase ‘legally entitled to recover’”. He
stated, “[t]he critical distinction between Snyder and this case is that in Snyder, the
plaintiff relied on a statutory definition of ‘uninsured motor vehicle.’” He
explained, “[h]ere, [the plaintiff] is not constrained by a statutory definition.”
Marusa v Erie Insurance, 2013-Ohio-1957

Ohio State Appellate Decisions
Coverage was excluded for harm caused by the intentional purposeful
conduct of the insureds.
Seventeen year old Kyle Robinson and twelve year old Tyler Robinson were playing
in the Plaintiff’s warehouse and eventually started setting fire to bales of paper and
extinguishing them. They failed to fully extinguish one of the fires and the building
burned down. The boys were living with their grandparents, the Sterlings, who were
insured under a homeowner’s policy with USAA. USAA intervened in an action by
the Plaintiff paper company asserting that Kyle and Tyler’s actions were excluded
under the policy issued to the Sterlings. The trial court agreed. In affirming the trial
court’s decision, the court of appeals indicated that the doctrine of inferred intent
was not applicable since the USAA policy “does not require an analysis of whether
Kyle or Tyler intended to cause harm, but, rather, requires a determination of
whether the harm was caused by Kyle’s and Tyler’s intentional acts.” Since it was
undisputed that they intentionally set fire to the paper, their acts were excluded
under the USAA policy. The fact that they negligently failed to fully extinguish the
fires does not break the causal connection between the original fire and the
subsequent acts. The Royal Paper Stock Co., et al. v. Robinson, et al., 10th Dist. No.
12AP-455, 2013-Ohio-1206.
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A passenger must have an objectively reasonable belief of a sudden
emergency in order to be a covered permissive user in attempting to steer a
vehicle out of perceived danger.
Mr. Kurzenberger was driving his daughter and a friend to dinner when he began
drifting left of center. His daughter attempted to correct the drift by grabbing the
steering wheel which resulted in an accident in which the other passenger, the
daughter’s friend, was killed. The daughter was covered under an automobile
insurance policy issued by Wayne Mutual covering her mother and stepfather’s
vehicles. Wayne Mutual filed an action, seeking declaratory judgment that it
provided no liability coverage for the daughter’s actions. There was no dispute that
the daughter was an insured under the Wayne Mutual Policy. However, the Wayne
Mutual Policy expressly excluded coverage for operating a vehicle “without a
reasonable belief that that person is entitled to do so, [or] * * * outside the scope of
[the owner’s] permission[.]” The Court found that while “it may be reasonable under
extraordinary circumstances for a passenger to grab and maneuver the steering wheel
while the driver operates the vehicle erratically, or is unable to continue operating the
vehicle, it is not ordinarily reasonable for a passenger to interfere with the driver’s
operation of the vehicle.” The Court thus concluded, as a matter of law, “that a
passenger’s use of a vehicle contemplates only ordinarily reasonable acts,
specifically, acts which do not interfere with any other occupant’s use of the vehicle.”
The Court found that Wayne Mutual had presented sufficient evidence to establish the
daughter’s use was unreasonable by presenting evidence that she had grabbed and
turned the steering while a passenger. The burden then shifted to the daughter to
establish an objectively reasonable belief of sudden emergency sufficient to justify
her actions. While the daughter subjectively believed that her actions were necessary,
there was no basis to conclude that there was a legitimate emergency sufficient to
invest the daughter with an objectively reasonable belief that she was acting with
permission, due to sudden emergency. The Court found the exclusion to bar coverage
accordingly. Schmucker v. Kurzenberger, 9th Dist. 12CA0013, 2013-Ohio-1726.

A trial court acts unreasonably in failing to stay discovery on a bad faith
claim until the resolution of the coverage claim.
Grange Mutual Casualty Company was sued by its insured, DeVito, for alleged bad
faith denial of an insurance claim. Grange filed a motion to stay and bifurcate the
bad faith claim from the coverage claim. The trial court bifurcated the bad faith
claim but did not stay discovery on the bad faith claim. The Court of Appeals
reversed, holding that even though staying discovery on the bad faith claim might
delay the proceedings and result in additional expense, the trial court acted
“unreasonably” in denying the stay because: 1) “resolution of the breach-of-contract
claim may dispose of the bad-faith claim”; 2) “allowing discovery to proceed on the
bad-faith claim will inhibit the insurer’s ability to defend on the underlying claims”;
and 3) allowing discovery on the bad faith claim “will be highly prejudicial to” the
insurer’s defense of the coverage claim. Devito v. Grange Mut. Cas. Co., 8th Dist.
No. 99393, 2013-Ohio-3435.
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An insured who settles with and fully releases the tortfeasor acknowledging
full compensation for the loss, including medical expenses, has no first party
claim for medical payments coverage under his own policy because no
damages remain uncompensated.
Glenn and his passenger, Ballard, were involved in an automobile collision caused by
a third-party. They were insured for medical payments coverage under an auto policy
issued by Nationwide—Glenn as named insured and Ballard as occupant of a covered
auto. They settled with and released their claims against the tortfeasor in full. They
then sued Nationwide for medical payments coverage. The trial court found no
coverage because Glenn and Ballard had been fully compensated by the settlement.
The Court of Appeals affirmed, reasoning that Glenn and Ballard had “completely
settled their personal injury claims with the tortfeasor, including their claims for
medical expenses. By accepting this settlement, [Glenn and Ballard] agreed that they
had been reimbursed for their medical expenses. If there are no medical expenses to
reimburse, there are no damages that exist in the breach of contract claim alleging
failure to pay medical expenses.” The Court concluded that Glenn and Ballard’s
breach of contract claim against Nationwide accordingly failed as a matter of law for
want of damages. The Court found irrelevant the issue of whether Glenn and Ballard
breached the preservation of subrogation rights provisions of the Nationwide policy,
because there were no damages which Nationwide could be obligated to pay in the
first instance. Ballard v. Nationwide Ins. Co., 7th Dist. No. 11 MA 122, 2013-Ohio2316.

A definition of insured for uninsured/underinsured motorist (UM/UIM)
coverage that excludes those with UM/UIM coverage under other insurance
from the definition of insured is valid and enforceable.
Johns was involved in an auto accident while operating a vehicle owned by the Bracks.
Both the Bracks and Johns had auto insurance through State Farm. The tortfeasor was
insured by GEICO. Johns sued the tortfeasor who had the $12,500 statutory minimum
liability coverage limits and State Farm for coverage under the Bracks’ $100,000
underinsured motorist coverage limits. Johns’ underinsured motorist coverage limits
under his own policy with State Farm were, however, $12,500. The State Farm policies
issued to Johns and the Bracks defined insured for underinsured motorist coverage as,
in relevant part, “any other person who is not insured for uninsured motor vehicle
coverage under another vehicle policy while occupying your car[.]” The trial court and
Court of Appeals therefore both found that Johns was not insured for underinsured
motorist coverage under the Bracks’ policy because Johns was insured for underinsured
motorist coverage under his own State Farm policy. Further, because the limits of
Bracks’ underinsured motorist coverage under his own policy equaled those of the
tortfeasor, no underinsured motorist coverage was available to him under his own
policy. Of the three Judges deciding the case at the Court of Appeals level: 1) one
judge dissented believing that, due to the setoff of the tortfeasor’s limits against Johns’
underinsured motorist coverage under his own policy, Johns is “uninsured” and denying
him underinsured motorist coverage under the Bracks’ policy is “unconscionable”; and
2) a second judge agreed with the result under current law but expressed the opinion
that the law should change. Johns v. Hopkins, 8th Dist. No. 99218, 2013-Ohio-2099.
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Providing notice of a potential claim, but failing to subsequently forward
complaint prejudiced insurer, precluding coverage.
In 2006, the plaintiff was injured on the premises of a business that maintained a
CGL policy issued by Western Reserve. The plaintiff initially retained counsel, who
sent a letter to the insured, which was forward to Western Reserve. The claims
representative closed the file in early 2008, but the plaintiff subsequently filed a pro
se complaint. Service was perfected, but the complaint was not forwarded to Western
Reserve due a misfiling by the insured. Notice was provided to Western Reserve after
a default judgment was entered and Western Reserve was unsuccessful in setting
aside the judgment. Western Reserve filed a declaratory judgment action seeking a
ruling that it was not liable for the judgment amount based on the insured’s failure to
provide notice of the suit. The insured counterclaimed seeking a declaration of
coverage. The trial court granted summary judgment to the insured, but the appellate
court reversed. Per the insurance policy, the insured was to “immediately” forward
“copies of any demands, notices, summonses or legal papers received” in connection
with a claim or suit. The court determined that the notice requirement was a
condition precedent to coverage and while the insured previously provided notice of
the claim, failure to forward the complaint was a breach of the client’s obligations
under the policy that prejudiced Western Reserve. W. Res. Mut. Cas. Co. v. OK Café
& Catering, Inc. 3rd Dist. No. 9-12-46, 2013-Ohio-3397.

An insurer has a duty to defend and may have a duty to indemnify an
insured employer for substantial certainty employer intentional torts (i.e.,
removal of safety guards) where coverage is afforded for an “intentional
act” defined to include “an act which is substantially certain to cause
‘bodily injury[.]’”
Hoyle was injured when he fell from a scaffold while employed by DTJ
Enterprises, Inc. and Cavanaugh Building Corporation. Both of his employers
were insured by Cincinnati Insurance. Cincinnati Insurance moved for summary
judgment asserting that it provided no coverage, because “Mr. Hoyle would have to
demonstrate ‘deliberate intent’ of DTJ or Cavanaugh to cause him injury in order to
prevail on his claim,” and “the insurance contract excluded” coverage for
“damages caused by ‘deliberate intent’ of the insured to injure[.]” The trial court
entered summary judgment in favor of Cincinnati finding its policy to provide no
coverage and no duty to defend. The Court of Appeals reversed because the policy
contained an “Employers Liability Coverage” endorsement which provided
coverage for certain “intentional act[s],” including: “damages because of ‘bodily
injury’ sustained by your ‘employee’ in the ‘workplace’ and caused by an
‘intentional act[.]’” The policy defined “intentional act” to include “an act which is
substantially certain to cause ‘bodily injury’”—coverage for deliberate intent to
injure was separately excluded. The Court accordingly found the policy
potentially provided coverage for the employer intentional tort outside Ohio’s
workers’ compensation system, if Hoyle could show that CJT and Cavanaugh
removed a safety guard (which is presumed to be an employer intentional tort under
Ohio’s workers’ compensation statute, R.C. 2745.01) without actually “deliberately
intending” to injury him. Hoyle v. DJT Ents., Inc., 9th Dist. Nos. 26579 & 26587,
2013-Ohio-3223.
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Other-owned automobile exclusion prevents wife from
recovering from husband’s injury.
Plaintiff’s husband was killed while driving a motorcycle that was insured by
Progressive, but was not included in an automobile policy issued by Hamilton
Insurance. The Hamilton policy provided UIM coverage and contained an “otherowned auto” exclusion that excluded UIM coverage for injury sustained by an
insured while occupying a motor vehicle not insured under the policy. Plaintiff
claimed that while the exclusion would bar a claim by her husband, it would not
preclude her recovery stemming from her survivorship, loss of consortium, and
wrongful death claims against the tortfeasor because she was not “occupying” the
motorcycle. The Court of Appeals found that the exclusion clearly and
unambiguously precluded coverage for not only the husband’s claim, but
Plaintiff’s claim as well. King Estate v Wachauf, 3rd Dist. No. 2-12-10, 2013Ohio-2498.

Sixth Circuit and District Court Opinions
Insurer not responsible for defense costs incurred before the
policyholder provided notice the insurer.
The policyholder was sued for allegedly selling a video game without a valid state
license. The policyholder did not notify its insurer until the lawsuit was removed
to federal court and over a million dollars in legal fees had accrued. Once notice
was tendered, the insurer provided a defense under the terms of the policy. The
insurer, however, refused to reimburse bills that were incurred previous. The
policyholder sued the insurer for breach of contract.
The Sixth Circuit held that the insurer did not have an obligation to reimburse the
policyholder for defense costs incurred before the insurer had notice of the suit.
The court noted that the policy stated, "No insured will, except at that insured's
own costs, voluntarily make any payment." Further, the policy stated that the
insurer was "not required to establish prejudice resulting from the
noncompliance." Because the insurer could not breach a duty it had no knowledge
of, the Court ruled that the insurer was not liable for the earlier defense costs. AMI
Entertainment Network, Inc. v. Zurich Am. Ins. Co., 6th Cir. No. 12-2511, 2013
U.S. App. LEXIS 10476 (May 20, 2013).
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An unambiguous policy provision limiting the time period during which
repair costs are covered cannot be ignored, even if the repairs
are not yet complete.
The policyholders filed a claim with their insurer for damages resulting from the
removal of asbestos and water damage from leaking pipes. The policy stated that
payment would be provided for the shortest time to repair damage or relocate.
Another policy provision stated that payment for claims was during 12 consecutive
months following date of loss. After 11 months, the insurer stated that no
additional expenses would be paid the following month. The policyholder then
filed a declaratory judgment action. The Sixth Circuit held that when policy
language is unambiguous, provisions cannot be ignored to find ambiguity. The
Court ruled that the 12-month limit applied regardless of whether repairs or
relocation were complete. Hayes v. Liberty Insurance Corp., 6th Cir. No. 121864, 2013 U.S. App. LEXIS 9865 (May 15, 2013).

Insurer has no duty to reimburse policyholder for defense costs when
underlying insurer fails to pay full amount of its policy and excess
insurer's right of subrogation has been released.
The policyholder was sued for allegedly misrepresenting its relationship with
property developers. Both the policyholder's primary and umbrella/excess insurers
(Great Divide and Westchester) denied coverage. Eventually, the policyholder
settled with Great Divide for full amount of settlement and a portion of defense
costs that were incurred in defending underlying action. The policyholder sought
remaining defense costs balance from Westchester. Westchester asserted that its
policy stated that it had no duty to defend if any other insurer has a duty to defend
and that the "drop drown" provision only applied when no other insurer steps in to
defend.
The Northern District of Ohio held that the policyholder (IMG) was not entitled to
reimbursement because the relevant provisions had either expired or were violated
by IMG. The Court held that once Great Divide settled with IMG, the other
insurance clause in Westchester's policy was no longer met. Additionally, the
Court ruled that the "drop down" provision required IMG to retain subrogation
rights against other insurers. Since Great Divide settled and obtained a release for
the claim, the coverage from Westchester had "effectively expired." IMG
Worldwide, Inc., et al. v. Westchester Fire Ins. Co., N.D. Ohio No. 1:11CV1594,
2013 U.S. Dist. LEXIS 67618 (May 13, 2013).
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Whether a beneficiary intentionally and feloniously killed an insured so as
to deny the beneficiary’s rights under a life insurance policy may be decided
in a civil proceeding even if a criminal charge has not been filed.
Prudential filed a complaint in interpleader seeking to deposit with the court insurance
proceeds claimed by three potential beneficiaries. The insured decedent was the
mother of two of the beneficiaries and the sister of the other. The insured was the
apparent victim of a homicide, although her death certificate indicated that the cause
of the death was “pending.” According to Prudential, none of the beneficiaries had
been ruled out as persons of interest in the homicide investigation. The insured’s
children moved for summary judgment, arguing they were entitled to the insurance
proceeds as they were the primary beneficiaries, had not been arrested for their
mother’s murder, and there was no expectation that they would be arrested in the near
future. Relying on Ohio Supreme Court precedent, the court found that even though
the criminal investigation was not concluded, that did not preclude civil proceedings
from establishing civil liability. While an Ohio statute that barred a decedent’s heirs
from benefitting from the death of another did not apply as there was no criminal
conviction, common law could still bar the children’s recovery without a criminal
charge or conviction. Since material facts regarding the death of the insured were in
dispute, summary judgment was inappropriate. Prudential Ins. Co. of America v.
Eska, N.D. Ohio No. 4:12CV1977, 2013 U.S. Dist. LEXIS 105843 (July 29, 2013).

Article: Cancellation, Rescission, and Non-Renewal continued
from page 1:
C.

DELIVERY

Unless dictated by statute, actual receipt by the insured of a notice of cancellation is
generally not considered a condition precedent to a valid cancellation. Griffin v.
General Acc. Fire & Life Assur. Co., 94 Ohio App.403, 116 N.E.2d 41 (6th Dist.
1953). Instead, a carrier must show that it was prepared and mailed. To establish the
preparation and mailing of any document, including a cancellation notice, a carrier
must be prepared to show: (1) the instrument’s execution; (2) it’s enclosure in a
proper container correctly addressed and stamped; (3) that it was placed in the mail;
and (4) where time is of the essence, that it was mailed in sufficient time. Palte v.
United Ohio Ins. Co., 3rd Dist. No. 4-06-34, 2007-Ohio-2990.
1.

Automobile Policies

Ohio law recognizes that the cancellation of an automobile insurance policy is a
matter of public concern. For this reason, Ohio law dictates how an automobile
policy can be canceled and the steps an insurer must take to cancel an automobile
policy. See R.C. 3937.31 et seq. When an insurance company seeks to cancel an
automobile policy for non-payment of premiums, it must provide written notice to
the insured of the cancellation, and such notice must contain (1) the policy number;
(2) the date of the notice; (3) the effective date of the cancellation; (4) an explanation
of why the policy is being canceled; and (5) a minimum of ten (10) days notice from
the date of mailing. See R. C. 3937.32. The cancellation notice
Continued on next page
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must also contain a statement that if the insured contests the basis for the
cancellation, he is entitled to have the matter reviewed by the Ohio Department of
Insurance. Id. If an insurer fails to comply with any of these statutory
requirements, the cancellation of an automobile policy will not be effective. RC
3937.33.
D.

BASIS FOR CANCELLATION

So long as the cancellation notice is properly executed and otherwise complies
with the terms of the policy, an insurer is not required to give a reason for the
cancellation of the policy unless required by the terms of the insurance policy.
Moreover, an erroneous statement by the insurer, such as that cancellation was for
non-payment of premiums, does not affect the validity of the cancellation.
Gibbons, supra, but see, L’Orange v. Medical Protective Co., 394 F2d 57, 62 (6th
Cir. 1968) (insurer’s cancellation of the malpractice policy violated public policy
insofar as it threatened the plaintiff as a witness in pending and future lawsuits).
II.

RESCISSION

Rescission is the termination of an insurance policy after a loss, but before the
end of the policy term, and constitutes a refusal to pay the claim. Rescission is
most commonly based upon a misstatement of fact or material misrepresentation,
which renders the policy void ab initio or voidable, depending on the
circumstances. Allstate Ins. Co. v. Boggs, 27 Ohio St.2d 216 (1971).
A.

WARRANTY VS. REPRESENTATION

In most rescission cases, the issue will concern whether the false statement is a
“warranty” or a “representation.” According to the Court in Boggs, supra, a
misrepresentation that is deemed a warranty renders the policy void, while a
misrepresentation that does not constitute a warranty renders the policy voidable.
Ohio courts have established a two-pronged test to determine whether a statement
qualifies as a warranty. A statement is a warranty if: (1) it plainly appears on the
policy or is incorporated into the policy; and (2) there must be a warning that a
misstatement as to the warranty will render the policy void from its inception.
American Family Ins. Co. v. Johnson, 8th Dist. No. 93022, 2010-Ohio-1855. If
both of these provisions are not met, the statement is not a warranty, and the
policy is merely voidable.
B.

MATERIALITY

An insurer may be entitled to rescission where it was induced to issue a policy by
a willfully false material representation of which the insurer was unaware.
Prudential Ins. Co. v. Heaton, 20 Ohio L. Abs. 454 (3rd Dist. 1935). In some
jurisdictions, the materiality of the misrepresentation is closely tied to the
necessity of showing a causal connection between the misrepresentation and the
event on which the policy is payable. Ohio is not one of those states and there is
no causality requirement under Ohio law. Martin v. Atlanta Life Insurance
Company, 1975 Ohio App. LEXIS 8447 (10th Dist. 1975). In the context of a
post-loss investigation, materiality is satisfied if the false statement concerns a
subject germane to the insurer’s investigation as it was then proceeding.
Nationwide Mutual Insurance Co. v. Skeens, 2nd Dist. No. 07-CA-29, 2008-Ohio1875. Materiality is judged at the time the misrepresentation is made.
Continued on next page
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NON-RENEWAL

Non-renewal is a termination that occurs at the end of the policy period. Nonrenewal is more accurately described as a failure to enter a new contract of
insurance, to which the requirements of offer and acceptance apply. 12 Appleman,
Insurance Law and Practice, 387, Section 7641 (1981); Benson v. Rosler, 19 Ohio
St.3d 41, 44, 19 OBR 35, 37, 482 N.E.2d 599, 602 (1985) (the renewal of a term
policy of insurance constitutes a new contract of insurance). Absent statutory
requirements, an insurer is under no duty to notify the insured of a lapse in
insurance coverage due to a failure to pay a renewal premium or to offer a new
insurance contract to replace one that is expiring. Mink v. Economy Fire and Cas.
Co., Franklin App. NO. 8AP-317, 1982 Ohio App. LEXIS 15030 (August 10,
1982).
A.

NONRENEWAL VS. CANCELLATION

The distinction between non-renewal and cancellation is one of timing: an
insurance policy is cancelled when it is terminated during the policy period as
opposed to after the policy period has expired. There is also normally no duty to
notify the insured when the insurance policy has lapsed because of nonrenewal,
but, as stated above, when an insurance policy is cancelled, notice is required.
Anca v. White, 12 Dist. No. CA88-01-005, CA88-03-025, 1988 Ohio App. LEXIS
3851 (Sept. 26, 1988).
1.

Automobile Policies

The statutory requirements applicable to cancellation do not apply to the nonrenewal of automobile insurance policies which have lapsed. Morey v. Educator
& Executive Insurers, Inc., 45 Ohio St.2d 196, 198-99, 342 N.E.2d 691 (1976),
overruled in Debose v. Travelers Ins. Co., 6 Ohio St.3d 65, 451 N.E.2d 753
(1983).
B.

ADDING EXCLUSIONS AS PART OF RENEWAL

An insurer who adds an exclusion at policy renewal must inform the insured of the
new exclusion in order for the exclusion to be enforceable. Allstate Ins. Co. v.
Croom, 8th Dist. No. 95508, 2011-Ohio-1697. This is because “[i]nsureds are
entitled to assume that the terms of a renewal insurance policy are the same as the
terms of their original policy unless they have notice to the contrary.” Id. In MCD
Acquisition Co. v. North River Ins. Co., N.D. Ohio No. 5:10-CV-2855, 2012 U.S.
Dist. LEXIS 139229 (Sept. 27, 2012), the Court held that policyholder is deemed
to have notice of an exclusion added to a renewal policy when the insurer sends a
separately attached and clearly worded letter to the named insured describing the
modification.

Continued on next page
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REINSTATEMENT BY PAYMENT

When an insurance policy is found to have lapsed for non-payment of a premium,
and where the insurer notified the insured that overdue payments would no longer
be accepted, the acceptance of such payments constitutes a new insurance contract.
To effectuate a reinstatement of the insurance contract, it must be shown that the
receipt of the payment was knowingly accepted by the agent for the purpose of
reinstatement of the policy. Schwer v. Benefit Assn. of Railway Employees, Inc.
153 Ohio St. 312, 91 N.E.2d 523 (1950).
IV.

PRACTIAL GUIDELINES

CLEVELAND

•

Cancellation is the termination of an insurance contract before the end
of the specified term.

•

Notice is often a determining factor in cancellation cases.

Sixth Floor. Bulkley Bldg.
1501 Euclid Avenue
Cleveland, Ohio 44115
216.241.5310 PHONE
216.241.1608 FAX

•

At least one court has found that a cancellation in violation of public
policy should be invalid.

TOLEDO

•

An insurer is under no duty to provide notice of a lapse in coverage
due to non-renewal, but normally is required to notify an insured of a
cancellation.

•

Rescission is the act of withdrawing a policy after a claim has been
made, often due to misrepresentation or fraud.

•

In rescission, the primary issue is materiality, e.g., undisclosed
medical conditions, drug use, prior criminal convictions.

•

Non-renewal occurs when a new offer of insurance is not made by the
insurer or accepted by the insured by virtue of payment of a premium.

•

A renewal is a new contract of insurance, subject to traditional offer
and acceptance requirements.
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DETROIT

39111 West Six Mile Road
Suite 141
Livonia, MI 48152
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About Gallagher Sharp…
For over 100 years Gallagher Sharp has provided aggressive and cost-efficient
representation in a wide variety of civil litigation. Our registered service mark -“Solutions, Not Surprises” -- embodies Gallagher Sharp’s core philosophies and
illustrates our commitment to partnering with clients by providing prompt and
accurate reporting, case evaluations focused on early resolution strategies, thorough
knowledge of your industry, client-oriented seminars, publications, and news
advisories, rapid and on-site response to accidents, and nurse paralegals to assist in
injury and wrongful death issues. We believe our client team structure gives clients
the benefits of small firm responsiveness and accountability as well as large firm
stability, experience, and resources.

Contact the Insurance
Group:
http://www.gallaghersharp.com/

