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Question:

What are some factors which may weigh against pursuing an appeal from a
BWC or ICO order?

I recently handled a claim for a client involving a request for several additional
allowances. The medical evidence supporting the request was not strong, and we had
several excellent arguments, but we lost at every stage of the appeal process. During
our “post-mortem” discussions, we concluded that the claim had too many “green
flags,” i.e., factors which almost always come down in favor of the claimant. What
are some of these “green flags”? When should an employer consider retiring to fight
another day?
Initially, I should note that each claim is different, and it is impossible to
generalize about whether an appeal should be filed. However, the following factors
are clearly “green flags” favoring the claimant.
Compelling Claimant – Hearing officers love claimants who come to hearings to
plead their case. The most difficult hearing for an employer to defend is one
where the claimant will attend and testify in an eloquent manner;
Treatment Issues – Hearing officers look skeptically at attempts by employers
or MCOs to deny treatment. Doing so without contrary medical evidence is a
particularly difficult task;
“No Lost Time” – In my case, the claimant was seeking the additional allowances
solely for the purpose of obtaining approval for a course of treatment that was
already provided. When she argued that she would not be seeking lost time, the
shift in the hearing officer’s mood was palpable;
Contemporaneous Report – For allowance issues, a failure to report for a period
of several hours, up to a day or two, is difficult to base an appeal on absent
an intervening incident, such as a termination; and
Continued Employment – If settlement is not possible because the claimant
continues to work with the company, this would be a factor against an appeal,
particularly for treatment issues.
There are many other factors that weigh in favor of an appeal, such as the potential
for future treatment, the potential for future additional allowances, the possibility
of obtaining new evidence, the possibility of settlement, or a need to change a
workplace culture. In evaluating claims, employers would do well to consider if too
many “green flags” are present, and discuss them with their representatives.
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